
COUNTING THE COST: 

FIRE SAFETY IMPROVEMENTS POST-GRENFELL
by Ben Maltz 
Introduction

1. On 14 June 2017 Grenfell Tower in North Kensington was devastated by fire, with the tragic loss of 71 lives. The investigations into the cause or causes of the accelerative spread of the fire on that fateful night are ongoing. In the immediate aftermath the type of cladding fitted to the exterior façade of Grenfell Tower in recent years was tested and found to be highly combustible. 
2. In December 2017 an interim report was published as part of the independent review of Building Regulations and fire safety being led by Dame Judith Hackitt with the final report expected shortly. 

3. Understandably there is a groundswell of public disquiet, not least from those whose homes are situated in one of the hundreds of residential tower blocks up and down the country. Landlords, both in the public and private sector, have needed to act expeditiously in reviewing the fire safety standards in their high rise blocks. 
4. Where high-rise blocks have the same type of cladding as that used at Grenfell Tower, landlords have had to take decisive steps to mitigate the immediate risks to leaseholders and tenants and to arrange remedial works to remove and/or replace the cladding.

5. The prospect of such expensive major works is likely to place a significant financial burden on many leaseholders. Whether the landlord is contractually entitled, under the terms of the relevant leases, to recover the costs incurred in effecting such fire safety works through the service charge is likely to be fertile ground for frequent disputes. 
6. The first cases to consider the contractual ‘payability’ and reasonableness of service charges of this type have started to trickle into the First-tier Tribunal (Property Chamber). Whilst each case is likely to turn on the contractual interpretation of the lease or leases relevant to a particular block, these early decisions tend to suggest that landlords will find the Tribunal largely accommodating.
E&J Ground Rents No.11 LLP v Various Leaseholders of Fresh Apartments MAN/00BR/LSC2017/0068
7. This case concerned premises in Salford, Greater Manchester, known as Fresh Apartments, and described by the Tribunal as a 10-storey block built in 2007 and comprising 141 apartments above 2 ground floor commercial units with an undercroft car park. The block was part-clad with Aluminium Composite Cladding (3ACM) panels. After Grenfell the block was inspected and a fire risk was found to be attributable to the 3ACM cladding as well as other defects compromising the emergency escape routes.
8. Following this fire risk inspection and report the managing agents responsible for the block instituted a ‘waking watch’ consisting, essentially, of round the clock guards or marshalls patrolling the building to ensure early detection of any fire. The landlord sought a determination as to the payability and reasonableness of the costs associated with the provision of the ‘waking watch’ service.
9. The issues before the Tribunal were whether (i) the costs were recoverable under the particular terms of the relevant leases, (ii) having regard to the three periods during which differing amounts were paid, whether the costs were reasonable under section 19 of the L&T Act 185, and (iii) whether the waking watch was provided under a QLTA for the purposes of the consultation requirements in section 20.
10. The relevant clause of the leases provided that the landlord was to comply with the requirements of any competent authority and with the provisions of all statutes regulations orders and bye-laws made thereunder relating to the Building. It was found that this clause did allow for the costs of the waking watch, because the fire risk assessment, which was required under the Fire Safety Order 2005, had identified risks posed by the cladding and other deficiencies and the interim measure (pending replacement of the cladding etc) adopted by the landlord was necessary to meet its statutory requirements under the 2005 Order. Furthermore, no viable alternative had been proposed. 
11. It was also considered by the Tribunal that the landlord’s duty to keep the building insured was likely to be breached if it had failed to implement the ‘waking watch’ as an interim mitigating measure.
12. The Tribunal found that the costs of the ‘waking watch’ were reasonable in amount. Although the initial costs incurred during the first 2 weeks after the fire assessment report were seemingly high, these had to be sourced on an emergency basis. The hourly cost of the marshall had reduced significantly in August 2017 and again in December 2017, once competitve tendering had been possible. It was also found that the contracts for the provision of the ‘waking watch’ service were each for a duration of one month and renewed monthly, so they did not amount to QLTA’s. 
FirstPort Property Services Ltd v Various Leaseholders of Citiscape LON/00AH/LSC/2017/0435
13. In this second case, there was a dispute about both the costs incurred in connection with a ‘waking watch’ service and also ‘on-account’ service charges relating to the estimated costs of undertaking re-cladding of the block.
14. The case concerned a development of two high apartment blocks in Croydon known as Citiscape. The design and construction of the buildings included external cladding fitted to a metal frame. Again, in the wake of the Grenfell Tower disaster the managing agent of the development commissioned a fire risk assessment and subsequent fire testing of the cladding material failed the requisite standards. From late June 2017 a ‘waking watch’ service was implemented at significant cost.

15. It was regarded as relevant to the determination in this case that on 19 September 2017 the London Fire and Emergency Planning Authority issued a generic Fire Safety Guidance Note GN90 entitled “Waking Watch/Common Fire Alarm: Guidance to support temporary simultaneous evacuation strategy in purpose built blocks of flats”. This guidance sets out various options for interim measures in blocks where cladding represents a significant hazard but cannot be removed/replaced in the short term.

16. The Tribunal held that the manager of the development could not be criticised for having instituted a ‘waking watch’ from late June 2017. However, it was held that following the publication of the Fire Safety Guidance Note in September it was incumbent on the managing agents to consider whether some other measure, such as the installation of common fire alarms was a more appropriate measure rather than continuing with round the clock fire marshals in both blocks indefinitely. The Tribunal considered that a further period of 3 months would have been adequate time to consider and informally consult the leaseholders, but ruled that they had insufficient evidence to conclude whether the waking watch costs incurred after mid-December 2017 could be said to have been reasonably incurred in this case.

17. As with the earlier E&L Ground Rents case, the Tribunal found that the costs of the waking watch were contractually recoverable from the leaseholders by virtue of the express clause in the leases requiring the landlord to comply with the requirements and directions of any competent authority and with the provisions of all statutes and all regulations orders and bye-laws made thereunder relating to the Development. It was held that the Fire Safety Guidance Note fell within the scope of “the requirements and directions of any competent authority”. 

18. The Tribunal actually went further and also found that the costs of the waking watch were also recoverable under a ‘sweeping-up’ clause in the leases which allowed the landlord to recover all other reasonable and proper expenses (if any) incurred by the manager in and about the maintenance and proper and convenient management and running of the development.

19. As for the estimated costs of the re-cladding works, it transpired that those costs had been estimated by an in-house surveyor and had been grossly underestimated. The costs had initially been estimated at £483,000 whereas a subsequent feasibility report obtained from Chartered Surveyors estimated the costs as ranging from £1.8m to £2.5m. Amusingly, the leaseholders unsuccessfully sought to argue that the estimated costs for which they had been charged were unreasonable because they were unrealistically low. The Tribunal observed that the low estimated charges had not prejudiced the leaseholders and were payable.
20. The Tribunal considered that the manager’s express obligations went beyond repair, most notably due to the words included in the clause that required “renewing or otherwise treating as necessary” and extending to “good and substantial repair order and condition”. It was also thought by the Tribunal that the obligation of “rectifying or making good any inherent structural defects” included the removal and replacement of defective cladding.

Conclusion 

21. There are likely to be many more cases to follow where the payability and reasonableness of fire safety improvement works will fall under the scrutiny of the Tribunals and Courts. It is vital that landlords and managing agents, who are presently incurring service charge expenditure for temporary measures to mitigate risk of fire, stay up to date with the latest guidance and advice being offered by the relevant competent authorities. It would also seem highly prudent for landlords and managing agents to consider making pre-emptive applications to the F-tT for determinations as to the recoverability of service charges before undertaking large scale expensive re-cladding works. 
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